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,!it!was!more!than!simply!its! idiosyncratic!title!that!generated!attention.!Almost!immediately,!opposition!parties,!refugee! advocates,!legal!organizations!and!academics!forcefully!criticized!the!government's! proposal.!Many!declared!that!the!new!bill!was!punitive!and!regressive,!arguing!that!it! contained!measures!that!were!not!only!fundamentally!unfair!but!also!in!violation!of!a! variety!of!international!instruments. 2 !They!further!claimed!that!the!proposed!law! represented!an!egregious!and!selfOevident!contravention!of!Canada's!Charter!of!Rights!and! Freedoms!(Charter). 3 !!The!government,!meanwhile,!maintained!that!Bill!CO49!was!a!key! component!of!its!strategy!for!combating!fraudulent!refugee!claims!and!human!smugglinga!refrain!it!repeated!in!both!June!2011!when!the!Human!Smugglers!Act!was!reOintroduced! to!a!newly!elected!House!of!Commons!as!Bill!CO4, 4 !and!March!2012,!when!the!contents!of! the!Human!Smugglers!Act!were!rolled!into!Bill!CO31,!an!omnibus!refugee!bill. 5 !!When!asked! to!respond!to!allegations!that!the!government!was!deliberately!promoting!unconstitutional! legislation,!senior!parliamentarians!stated!unequivocally!that!the!proposed!laws!were! Charter!compliant.!! ! This!paper!uses!introduction!of!the!Human!Smugglers!Act!as!a!case!study!with!which!to! explore!what!can!happen!when!a!Canadian!government!tables!legislation!that!is!highly! controversial!not!only!for!reasons!of!ideology!or!policy,!but!also!because!it!is!almost! both!the!Clerk!of!the!House!of!Commons!and!the!Clerk!of!the!Privy!Council!have!certified! copies!of!Bills!CO49,!4,!and!31!bearing!the!following!text:!"Examined!as!required!by!the! Canadian!Bill!of!Rights!and!the!Department!of!Justice!Act."!!The!stamp!is!signed!on!behalf!of! the!Deputy!Minister!of!Justice. 9 !! ! The!following!paragraphs!briefly!explore!the!section!4.1!reporting!requirement.!Although! this!section!does!not!purport!to!be!a!comprehensive!study,!it!does!provide!important! context!for!the!discussion!in!the!remainder!of!this!paper.! Origins!of!the!need!to!report.! ! Section!4.1!was!added!to!the!Department!of!Justice!Act!in!1985!as!part!of!series!of!statutory! amendments!relating!to!the!introduction!of!the!Charter. 10 !!The!provision!mirrors!section!3! of!the!Canadian!Bill!of!Rights,!which!requires!a!similar!examination!to!ensure!compliance! with!the!provisions!of!that!instrument. 11 !A!brief!look!at!the!history!of!section!3!sheds!some! light!on!the!purpose!of!these!requirements.!The!Special!Committee!on!Human!Rights!and! Fundamental!Freedoms!added!the!reporting!requirement!to!the!Bill!of!Rights!after!noting! that!as!first!drafted,!the!duty!to!examine!proposed!legislation!to!ensure!consistency!with! the!new!rights!framework!was!not!accompanied!by!any!"concurrent!obligation![on!the! Minister!responsible!for!the!examination]!to!bring!his!views!by!way!of!report!before!the! House!of!Commons." 12 !!! Minister!of!Justice!Edmund!Davie!Fulton!stated!that!he!fully!supported!a!statutorily! imposed!"specific!obligation!of!reporting,"!since!he!viewed!this!as!an!"inescapable!and! necessary!implication"!of!the!requirement!to!examine!bills!for!compliance. 13 !Opposition! members!of!the!committee!also!supported!the!amendment,!finding!that!the!guarantee!of! reports!was!a!"welcome!advance"!in!the!effort!to!ensure!the!protection!of!human!rights. 14 ! The!House!of!Commons!agreed,!and!the!amended!section!was!accepted!and!introduced! with!the!remainder!of!the!Bill!of!Rights!in!1960.!! ! from"the"Clerk"of"the"House"of"Commons"a"certificate,"in"a"form"approved"by"the"Minister"and"signed"by"the" Deputy"Minister"of"Justice,"stating"that"the"Bill"has"been"examined"as"required"by"section"4.1"of"the"Department#of# Justice#Act, "and"one"each"of"the"copies"thereof"so"certified"shall"thereupon"be"transmitted" to"the"Clerk"of"the" House"of"Commons"and"the"Clerk"of"the"Privy"Council.""SOR/85'781,"s"3."" 9 "Certified"copies"of"Bills"C'4,"49,"and"31"were"obtained"by"the"author"through"an"Access"to"Information"Request."
Bill"C'49"was"certified"on"5"November"2010;"Bill"C'4"was"certified"on"23"June"2011;"and"Bill"C'31"was"certified"on" 28" February"2012."" 10 "Sections"4.1(1)"and"(2)"were"added"to"the"Department#of#Justice#Act"as"part"of"a"bill"which"aimed"to"ensure"that" all"Canadian"legislation"respected"the"Charter's"guarantees.##See:"Statute#Law#(Canadian#Charter#of#Rights#and# Freedoms)#Amendment#Act," RSC"1985 ,"c"31"(1st"Supp),"s"93."" 11 "Canadian#Bill#of#Rights,"SC"1960 "House#of#Commons#Debates,#24th"Parl,"3rd"Sess,"Vol"VII"(1"August"1960)"at"7373"(Edmund"Davie"Fulton)." 13 "Ibid." 14 "House#of#Commons#Debates,#24th"Parl,"3rd"Sess,"Vol"VII"(3"August"1960)"at"7494"(Hon"Paul"Martin)." ! ! Despite!these!initial!impressions!that!the!reporting!requirement!in!section!3!was!an! "inescapable"!accountability!mechanism,!only!one!report!of!potential!nonOcompliance!with! the!Bill!of!Rights!has!ever!been!presented!to!the!House!of!Commons.!!This!occurred!in!1975! and!related!to!a!Senate!amendment!to!a!government!bill!amending!the!Feeds!Act. 15 !Further,! there!has!never!been!a!report!under!section!4.1!of!the!Department!of!Justice!Act. 16 !This! means!that!while!over!thirty!years'!worth!of!government!bills!have!been!scrutinized!for! constitutional!compliance,!not!one!has!been!found!to!be!inconsistent!with!the!Charter! through!this!vetting!process. 17 "See"Elmer"Driedger,""The"Meaning"and"Effect"of"the"Canadian"Bill"of"Rights:"A"Draftsman's"Viewpoint""(1977)"9" Ottawa"L"Rev"303"at"306.""The"report"resulted"from"a"government"determination"that"the"changes"proposed"by"the" Senate"were"inconsistent"with"the"Bill#of#Rights#because"they"conflicted"with"the"presumption"of"innocence."" 16 "Janet"L"Hiebert,""Rights'Vetting"in"New"Zealand"and"Canada:"Similar"Idea,"Different"Outcomes""(2005)"3"New" Zealand"Journal"of"Public"and"International"Law"63"at"65"[Hiebert,#"Rights'Vetting"];"Grant"Huscroft,""Reconciling" Duty"and"Discretion:"The"Attorney"in"the"Charter"Era""(2009) "34"QLJ"773"at"note"57"[Huscroft, "Reconciling"Duty"] ."" 17 "In"contrast,"New"Zealand's"reporting"requirement,"which"forms"part"of"its"Bill#of#Rights#Act"(1990),""has"produced" 59"reports,"including"28"relating"to"government"bills"(Ministry"of"Justice,""Section"7"reports,""online:" <http://www.justice.govt.nz/policy/constitutional'law'and'human'rights/human'rights/domestic'human'rights' protection/about'the'new'zealand'bill'of'rights'act/advising'the'attorney'general/section'7'reports'published' before'august'2002/section'7'reports'published'before'august'2002>)."It"should"be"noted"that"New"Zealand's" reporting"requirement"is"the"main"means"by"which"legislation"can"be"evaluated"for"compliance"with"the"Bill#of# Rights,"as"this"document"does"not"have"supremacy"over"other"acts"like"the#Charter"does"in"Canada." 18 "Access#to#Information#Act,#RSC""1985,"c"A'1,"s"69(1)(f)-(g);"Canada#Evidence#Act,"RSC"1985,"c"C'5,"s"39.""Certified" copies"of"bills"are"however,"available"under"the"Access#to#Information#Act"and"copies"were"obtained"by"the"author" using"this"means,"see"note"9."" and!Deputy!Attorney!General!of!Canada!described!an!iterative!legislative!process!which! included!multiple!opportunities!for!public!servants!to!alert!the!Minister!of!Justice!and! Cabinet!of!any!inconsistencies!between!proposed!legislation!and!the!Bill!of!Rights. 19 !An! Associate!Deputy!Minister!(Public!Law)!has!since!confirmed!that!this!consultative!structure! continued!after!introduction!of!the!Charter.!Mary!Dawson's!account!of!the!legislative! process!emphasizes!early!and!frequent!involvement!by!Charter!experts!housed!in!a! specially!created!Human!Rights!Law!Section!of!the!Department!of!Justice. 20 !The!ultimate! conclusion!of!both!commentators!is!that!because!the!drafting!of!new!legislation!provides! ample!opportunity!for!correction,!governments!are!very!unlikely!to!introduce!a!bill!that! obviously!conflicts!with!one!of!Canada's!core!human!rights!instruments. 21 !!! ! These!accounts!have!been!enhanced!by!academic!work!on!the!subject:!both!James!Kelly! and!Janet!Hiebert!have!published!details!about!implementation!of!the!reporting! requirement!obtained!in!part!through!anonymous!interviews!with!former!and!current! lawyers!from!the!Department!of!Justice. 22 !Both!confirm!the!important!and!ongoing!role!of! lawyers!in!the!Human!Rights!Law!Section!throughout!the!drafting!process.! Assessing!the!risk!of!nonOcompliance.! ! Insiders!are!candid!about!the!unique!challenges!facing!lawyers!who!must!determine! whether!proposed!legislation!is!nonOcompliant,!particularly!with!respect!to!the!justification! analysis!required!under!section!1!of!the!Charter. 23 !Mary!Dawson!comments!that!it!is! frequently!difficult!to!quantify!the!"degree!of!risk"!that!would!compel!a!finding!of!nonO compliance,!noting!that!often!the!most!difficult!part!of!the!process!is!characterizing!the! relevant!Charter!issues. 24 Driedger, "Mary"Dawson,""The"Impact"of"the"Charter"on"the"Public"Policy"Process"and"the"Department"of"Justice""(1992)"30" Osgoode"Hall"LJ"595"at"597-599.""" 21 "Driedger"states"that""the"chances"that"a"statute"patently"in"conflict"with"the"Bill#of#Rights"could"be"enacted"are" virtually"non'existent.""Driedger,#supra"note"15"at"311."Dawson"reaches"a"similar"conclusion,"stating"that"the""legal" adviser"has"a"role"in"helping"the"[government]"client"understand"the"requirements"of"the"Charter#as"it"applies"to"a" particular"case""and"noting"that""[c]learly"the"Charter#does"foreclose"certain"options"to"governments.""Ibid"at"599." 22 "James"Kelly,""Bureaucratic"activism"and"the"Charter"of"Rights"and"Freedoms:""the"Department"of"Justice"and"its" entry"into"the"centre"of"government""(1999)"42:4"Can"Pub"Adm"476;"Janet"Hiebert,"Charter#conflicts:#what#is# Parliament's#role? #(Montreal:"McGill'Queen's"University"Press,"2002)"at"xii"[Hiebert,""Charter"conflicts"] .#"" 23 "Dawson,#supra"note"20"at"598,"599."For"more"on"section"1"analysis"under"the"Canadian"Charter,#see""The"inability" to"justify"the"prima"facie"Charter"violations","below."! "Hiebert,""Charter"conflicts","supra"note"22"at"8."""
26
"Ibid"at"10."" 27 "Dawson,#supra"note"20"at"598." 28 "The"bill"under"consideration"was"Bill"C'2,"The#Tackling#Violent#Crime#Act,#2nd"Sess,"39th"Parl,"2007.""" 29 "Legislative#Committee#on#Bill#C>2,"39th"Parl,"2nd"Sess"(15"November"2007)"at"1030'1035.""Note"that"there"is" some"ambiguity"about"whether"Cohen"is"describing"two"distinct"steps"-"that"both"a"finding"of"manifest" unconstitutionality"and#a"finding"of"no"credible"defense"is"needed"to"trigger"a"report-"or"whether"the"latter"is" simply"providing"content"for"the"threshold"established"by"the"former"term.""My"reading"of"the"entirety"of"Cohen's" testimony"suggests"that"one"inquiry"is"performed,"and"that"a"bill"will"be"deemed"manifestly"unconstitutional"where" it"is"incapable"of"credible"defense.""This"interpretation"is"supported"by"the"fact"that"it"is"difficult"to"imagine"a" "manifestly""or""obviously""unconstitutional"bill"that"is"nonetheless"legally"defensible.""In"the"event"that"my" interpretation"on"this"point"is"incorrect,"however,"I"note"that"my"analysis"of"the"Human#Smugglers#Act" demonstrates"that"Bills"C'49,"C'4,"and"C'31"are"both"manifestly"unconstitutional"and"incapable"of"credible"defense."
30
"Ibid"at"1120."
providing!legal!advice!about!the!constitutionality!of!governmentOproposed!legislation!on! an!onOgoing!and!iterative!basis.!!This!means!there!is!an!opportunity!for!the!government!to! modify!its!proposed!legislation!in!response!to!any!constitutional!concerns!before!it!is! introduced!in!the!House!of!Commons.!!Second,!since!generating!this!advice!requires! performing!a!risk!assessment!about!the!likelihood!that!a!particular!bill!is!inconsistent!with! the!Charter,!a!threshold!has!been!created!to!determine!when!the!risk!is!severe!enough!to! warrant!a!report.!!Third,!how!this!threshold!is!defined!has!changed!over!time.!!And!fourth,! according!to!the!most!authoritative!public!statements!on!this!topic,!the!current!threshold!is! whether!or!not!the!bill!is!"manifestly!unconstitutional." 31 !!! ! It!is!important!to!underscore!the!two!essential!interpretive!acts!inherent!in!this!process.!! Since!section!4.1!provides!only!the!rather!vague!mandate!that!a!report!be!provided!where!a! government!bill!is!"inconsistent!with!the!purposes!and!provisions"!of!the!Charter,!it!is! government!lawyers!who!are!charged!with!both!determining!the!relevant!threshold,!and! subsequently!deciding!whether!the!standard!they!have!set!has!been!exceeded!in!a! particular!instance.!!As!Adam!Dodek!rightly!observes,!the!first!of!these!is!a!"highly! discretionary"!act!of!legal!interpretation,!which!will!have!a!significant!impact!on!the! number!of!section!4.1!reports!that!are!eventually!made. 32 !! ! The!second!interpretive!act!is!that!of!determining!whether!a!particular!piece!of!pending! government!legislation!surpasses!whatever!threshold!has!been!established!such!that!it! ought!to!be!deemed!"inconsistent!with!the!Charter"!and!thus!trigger!a!report.!!It!is!perhaps! selfOevident!that!since!the!whole!purpose!of!this!second!exercise!is!to!meaningfully! distinguish!between!bills!on!either!side!of!a!line,!there!must!exist,!at!least!at!a!theoretical! level,!bills!capable!of!occupying!both!the!"inconsistent"!and!"not!inconsistent"!categories.!! Indeed,!it!is!the!ability!to!segregate!into!two!available!classes!that!gives!any!threshold! meaning.!!A!key!question!plaguing!section!4.1!of!the!Department!of!Justice!Act!is!whether! the!complete!absence!of!reports!in!Canada!indicates!that!the!threshold!for!Charter! compliance!has!been!interpreted!in!such!a!way!that!it!is!incapable!of!ever!identifying! content!for!the!"inconsistent"!category.!If!so,!it!can!be!said!that!the!reporting!requirement! is!unable!to!function!as!an!effective!accountability!mechanism.!! ! Grant!Huscroft!is!among!those!who!argue!that!this!is!not!the!case.!!He!states!that!the!lack!of! section!4.1!reports!is!neither!surprising!nor!troubling,!emphasizing!that!the!highly! consultative!drafting!process!means!that!many!government!bills!will!be!amended!in! 31 "More"information"about"the"current"threshold"has"recently"become"available"as"a"result"of"a"legal"challenge" launched"by"a"Department"of"Justice"lawyer"who"alleges"ongoing"violations"of"the"section"4.1"requirements."More" information"on"the"status"of"this"development"at"the"time"of"writing"is"provided"in""The"Shift"from"Government" Responsibility"to"Political"Cover","below."" 32 "Adam"Dodek,""Lawyering"at"the"Intersection"of"Public"Law"and"Legal"Ethics:"Government"Lawyers"as"Custodians" of"the"Rule"of"Law"" (2010) "Huscroft,"Reconciling"Duty",#supra#note"16."A"similar"view"has"been"expressed"during"conversations"between"the" author"and"senior"lawyers"with"the"Department"of"Justice."" 34 "The"term""internal"correction"model""is"my"own"but"I"believe"it"to"be"an"appropriate"label"for"the"process" Huscroft"describes."" 35 "Grant"A"Huscroft""'Thank"God"We're"Here':"Judicial"Exclusivity"in"Charter"Interpretation"and"Its"Consequences"" (2004)"25"SCLR"(2d)"241;"Huscroft,"Reconciling"Duty",#supra#note"16." 36 Huscroft,"Reconciling"Duty",#supra#note"16"at"779."""
Other!commentators!are!more!skeptical!that!the!reporting!requirement!is!living!up!to!its! promise!of!providing!accountability!under!Canada's!human!rights!instruments.!!James!Kelly! refers!to!section!4.1!as!a!mere!"procedural!requirement,"!noting!that!the!absence!of! reports,!even!in!the!face!of!particularly!controversial!legislation,!demonstrates!the! "hollowness"!of!the!duty. 37 !!Kent!Roach!echoes!this!sentiment!and!emphasizes!the!need!for! the!provision!to!meaningfully!distinguish!between!"inconsistent"!and!"not!inconsistent"! bills.!In!his!words:!"if!anything!and!everything!can!be!credibly!defended!under!the!Charter,! the!reporting!requirement!should!be!repealed!as!a!charade." 38 !Roach!also!takes!issue!with! Huscroft's!underdeterminacy!arguments,!stating!that!"a!celebration!of!indeterminacy!may! be!an!appropriate!philosophy!for!some!scholars,!but!it!is!not!an!appropriate!one!for!a!law! officer!of!the!Crown." 39 !Roach!ultimately!concludes!that!the!complete!absence!of!reporting! under!section!4.1!is!troubling!and!that!the!requirement!has!effectively!"withered!on!the! vine." 40 !!! ! Huscroft's!response!to!these!critiques!is!significant!for!our!purposes.!In!an!article!published! in!2009,!he!clarifies!that!he!does!not!see!the!Charter!as!being!so!underdeterminate!that!a! report!of!inconsistency!should!never!be!issued,!even!when!the!possibility!of!multiple! interpretations!is!accounted!for. 41 !!In!so!doing,!he!is!both!acknowledging!that!the!two!broad! categories!of!bills!relevant!to!the!reporting!requirement!must!be!capable!of!delineationthose!that!are!consistent!with!the!Charter!and!those!that!are!not-and!agreeing!with!other! commentators!that!section!4.1!must!be!operationalized!in!a!way!that!is!capable!of! providing!meaningful!distinction!between!these!categories.!!Huscroft's!response!to!his! critics!also!adds!an!important!observation!to!his!theory!of!underdeterminacy,!noting!that! political!considerations!offer!an!additional!constraint!on!the!government's!ability!to! introduce!legislation!that!appears!on!its!face!to!be!blatantly!inconsistent!with!Charter! precedent:!!
No! Attorney! general! is! likely! to! adopt! an! interpretation! of! the! Charter! that! flouts! well*settled! precedent.! ! The! political! constraints! on! doing! so! are! too! great,! not! only! for! the! Attorney! General! but! also! for! the! government.!! Governments! will! have! their! own! reasons! for! not! wanting! to! introduce! a! bill! that!appears!to!be!inconsistent!with!Charter!case!law,!even!assuming!that!the! Attorney!General!were!to!approve.!!They!will!not!want!to!pick!a!fight!with!the! courts,!given!the!respective!stature!of!politicians!and!judges,!nor!will!they!want!
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"James"B"Kelly,""Legislative"Activism"and"Parliamentary"Bills"of"Rights:"Institutional"Lessons"for"Canada""in"James"B" Kelly"&"Christopher"P"Manfredi,"eds,"Contested#Constitutionalism"(Vancouver:"UBC"Press,"2009)"86"at"93"[Kelly," "Legislative"Activism"]." 38 "Kent"Roach,""Not"Just"the"Government's"Lawyer:"The"Attorney"General"as"Defender"of"the"Rule"of"Law""(2006)" 31"QLJ"598"at"625"[Roach,""Not"Just"the"Government's"Lawyer"]."" 39 "Ibid."" 40 "Ibid"at"626.""" 41 "Huscroft,""Reconciling"Duty","supra"note"16"at"792,"in"response"to"Roach,""Not"Just"the"Government's"Lawyer"," supra"note" 38"at"625." 42 ! ! Section!4.1!is!thus!presented!as!operating!in!tandem!with!political!pressures!that!favour! Charter!compliance.!!It!is!suggested!that!together!these!two!mechanisms!provide!suitable! accountability!measures!by!ensuring!that!blatantly!unconstitutional!legislation!is!rarely! introduced.!!When!it!is,!explicit!notice!must!be!given!through!a!report!to!the!House!of! Commons.! ! An!important!footnote!accompanies!Huscroft's!assertion!on!this!point:!at!note!13!he! acknowledges!that!in!some!situations!governments!may!perceive!that!the!political!benefits! of!introducing!particular!legislation!outweigh!the!political!downsides!of!having!the! measure!eventually!declared!unconstitutional.!!Further,!in!these!situations!the!government! is!rewarded!not!only!for!introducing!the!controversial!measures,!but!also!for!later! criticizing!the!courts!for!striking!down!popular!legislation. 43 !!Huscroft!does!not!elaborate! on!how!his!observation!in!footnote!13!intersects!with!the!reporting!requirement,!but!I! would!argue!that!these!are!precisely!the!types!of!situations!in!which!we!would!expect! section!4.1!of!the!Department!of!Justice!Act!to!yield!a!report:!when!the!government!decides! that!it!is!"indifferent!to!the!constitutional!fate!of!its!legislation" 44 !it!should!nonetheless!be! mandated,!by!virtue!of!the!reporting!requirement,!to!make!the!House!of!Commons!and!the! Canadian!public!aware!of!its!decision!to!proceed!despite!significant!Charter!risks.!!This!does! not!prevent!such!legislation!from!becoming!law,!of!course,!but!it!does!require!public! admission!by!the!government!that!it!is!pursuing!a!legislative!agenda!that!appears!to!be! inconsistent!with!the!instruments!designed!to!protect!fundamental!rights.!! ! Elmer!Driedger!reached!a!similar!conclusion!in!1977,!stating!that!"the!chances!that!a! statute!patently!in!conflict!with!the!Bill!of!Rights!could!be!enacted!are!virtually!nonO existent,!unless!that!were!deliberate!government!policy,!in!which!case!the!declaration!would! go!in!and!the!Government!would!have!to!face!the!music!in!the!House!of!Commons." 45 !! Driedger!also!emphasizes!the!important!democratic!role!the!requirement!plays,!noting!that! the!accountability!scheme!introduced!in!the!Bill!of!Rights!ensures!that!where!the! government!knowingly!tables!legislation!that!does!not!comply!with!its!guarantees!"[t]he! issue!would!then!be!squarely!before!Parliament!and,!if!the!bill!became!law,!would! ultimately!be!adjudged!by!the!electorate." 46 ! 42 "Huscroft,""Reconciling"Duty","supra"note"16"at"780."" 43 "Ibid"at"note"13.""" 
In!my!view,!it!is!these!situations!that!present!the!true!litmus!test!for!the!effectiveness!of! section!4.1.!!It!is!conceivable,!perhaps!even!desirable,!that!the!vetting!and!reporting! functions!constitute!part!of!an!effective!internal!correction!process,!and!that!the!lack!of! reports!in!Canada!is,!as!Huscroft!suggests,!indicative!of!its!success!as!an!accountability! mechanism!because!the!majority!of!major!Charter!deficiencies!are!corrected!before!bills! are!even!introduced.!!It!is!also!likely!that!in!some!situations!there!will!be!legitimate! disagreement!about!whether!a!particular!bill!is!inconsistent!with!the!Charter.!As!such,! critique!of!proposed!legislation!on!Charter!grounds,!or!even!subsequent!invalidation!by!a! court,!is!also!not!conclusive!evidence!of!a!failed!accountability!mechanism,!since!this!could! merely!reflect!the!difficult!interpretative!tasks!involved!in!assessing!Charter!compliance.! Further,!while!I!am!more!skeptical!about!the!legitimacy!of!a!failure!to!provide!a!section!4.1! report!on!the!basis!that!judicial!precedent!is!deemed!by!another!interpreter!as!"wrong,"!I! am!willing!to!accept!that!disagreement!on!the!margins!of!the!case!law!may!be!acceptable!in! some!circumstances.!!Thus,!neither!the!lack!of!reports!nor!the!presence!of!genuine!and! legitimate!debate!about!the!Charter!compliance!of!particular!bills!is!alone!sufficient!to! demonstrate!that!Canada's!reporting!requirement!is!ineffective.!However,!when!a! government!chooses!to!introduce!legislation!that!is!obviously!inconsistent!with!clear!and! recent!judicial!precedent!from!this!country's!highest!court!because!it!deems!there!is! political!advantage!to!doing!so,!a!meaningful!application!of!section!4.1!ought!to!find! inconsistency!and!trigger!a!report.!!If!it!does!not,!one!must!conclude!that!the!mechanism! designed!to!ensure!public!accountability!has!failed.!!! ! In!the!section!that!follows,!I!will!argue!that!this!is!exactly!what!occurred!when!the! government!introduced!The!Human!Smugglers!Act.! ( "Detention"of"foreign"nationals"is"governed"by"sections"54"-"61"of"the"un'modified"IRPA.##Commentators"criticized" the"Sun"Sea"detentions"on"the"basis"that"they"were"longer"than"necessary"and"thus"violated"fundamental"human" rights.""See:"Canadian"Council"for"Refugees,"Media"Release,""Rights"advocates"decry"detention"of"refugee"claimants" from"MV"Sun"Sea""(10"February"2011),"online:"CCR"<http://ccrweb.ca">." testimony!on!a!variety!of!aspects!of!the!omnibus!bill.!!The!changes!allow!designated!foreign! nationals!access!to!detention!review!within!14!days,!and!to!subsequent!reviews!every!six! months.!Further,!they!granted!the!Minister!of!Public!Safety!the!ability!to!order!the!release! of!designated!foreign!nationals!at!any!time,!although!only!on!the!Minister's!own!initiative. 65 ! It!is!noteworthy!for!our!purposes!that!government!lawyers!were!required!to!assess!the! constitutionality!of!each!of!Bills!CO49,!CO4,!and!CO31!before!they!were!introduced!in!the! House!of!Commons!and!thus,!in!the!case!of!CO31,!before!this!final!modification.!!! ! 61 "Ibid."See"also:"Bill#C>4,#supra#note"4"at"cl"5;"Bill"C'31,"supra#note"5"at"cl"36." 62 "Bill"C'49,"supra"note"1"at"cls"9'11"(amending"IRPA"ss"55,"56,"57)."The"only"exception"is"that"release"can"(but"not" "must")"occur"once"status"is"granted."See"also"Human#Smugglers#Act,"supra"note"4"at"cls"10'12."""
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"Bill"C'31,"supra"note"5"at"cl"23(3)." 64 "House#of#Commons#Debates,"41st"Parl,"1st"Sess,"No"97"(15"March"2012)"at"1100,"1540,"1605"(Kevin"Lamoureux," Hon"Vic"Toews,"Kennedy"Stewart,"Hon"Bal"Gosal,"Joy"Smith,"Hon"Jason"Kenney)." 65 "See"Citizenship"and"Immigration"Canada,"News"Release,""Amendments"to"the"Protecting#Canada's#Immigration# System#Act" #(9"May"2012)"online:"CIC"<http://www.cic.gc.ca>."""" In!addition!to!mandatory!detention,!the!Human!Smugglers!Act!also!stipulates!that!a! designated!foreign!national!must!wait!at!least!five!years!from!the!date!of!a!final! determination!regarding!refugee!status!before!applying!for!permanent!residency, 66 !for!a! temporary!resident!permit, 67 !or!to!stay!in!Canada!on!humanitarian!and!compassionate! grounds, 68 !and,!further,!that!either!permanent!residency!or!a!temporary!resident!permit!is! required!for!issuance!of!a!refugee!travel!document. 69 !Designated!individuals!are!unable!to! access!the!Refugee!Appeal!Division!(RAD) 70 !and!may!be!subject!to!reporting!conditions! even!after!refugee!status!has!been!granted. 71 !The!majority!of!the!Human!Smugglers!Act!is! retroactive,!in!that!the!designation!procedure-and!a!majority!of!the!consequences!of! being!designated-can!be!applied!to!any!group!that!arrived!after!31!March!2009. 72 !As!a! result,!passengers!of!the!Sun!Sea!could!be!subject!to!designation!once!the!act!came!into! force. 73 ! ! It!is!important!to!note!that!nonOdesignated!asylum!seekers!may!also!be!detained!upon! arrival!to!Canada!where!there!are!concerns!regarding!their!identity!or!their!likelihood!to! miss!a!necessary!appearance,!or!reasonable!grounds!to!believe!that!they!are!a!danger!to! the!public!or!inadmissible!for!security!related!reasons. 74 !!Unlike!under!the!Human! 66 "Bill#C>49,"supra#note"1"at"cl"3"(amending"IRPA"s"11)."See"also"Human#Smugglers#Act,"supra#note"4"at"cl"4;"Bill#C>31," supra#note"5"at"cl"5." 67 "Bill#C>49,#supra"note"1"at"cl"6"(amending"IRPA#s"24)."See"also"Bill#C>4,#supra#note"4"at"cl"7;"Bill#C>31,"supra#note"5"at" cl"12."" ! !
Smugglers!Act,!however,!such!detentions!must!be!reviewed!twice!within!the!first!seven!
days, 75 !and!every!30!days!thereafter. 76 !Release!will!be!ordered!unless!specific!factors! justifying!ongoing!detention!are!triggered. 77 !Further,!the!requirement!that!five!years!pass! before!various!applications!are!made!does!not!apply,!travel!documents!are!available!to! those!who!have!been!granted!refugee!status,!and!appeals!to!the!RAD!will!be!possible!for! most!claimants!as!soon!as!the!division!is!operational. 78 !!! ! The!result!of!these!provisions!is!that!the!Human!Smugglers!Act!creates!two!very!different! refugee!systems!for!those!seeking!protection!in!Canada:!one!for!individuals!who!arrive!as! part!of!a!group!that!the!Minister!declares!"irregular"!and!one!for!other!claimants. 79 !!The! government's!justification!for!this!differentiation!is!that!the!more!punitive!system!for!those! arriving!in!ways!it!does!not!like!will!send!"a!clear!message!that!the!abuse!of!our! immigration!system!will!not!be!tolerated. "One"within"the"first"48"hours:"ibid#at"ss"57(1),"(2)."" 76 "Ibid#at"s"57(2)." 77 "These"factors"are"listed"in"s"58"of"the"IRPA,"ibid.#" 78 ""Bill#C>31"does,"however,"restrict"the"availability"of"the"RAD"to"certain"other"types"of"claimants"as"well.""See" footnote"70,"above."" 79 "Bill#C>31"also"significantly"modifies"the"refugee"claims"process"for"individuals"arriving"from"designated"countries" of"origin"(DCO).""The"Minister"can"designate"a"country"of"origin"on"the"basis"of"a"low"acceptance"rate"from" claimants"originating"from"that"country"or"its"perceived"democratic"structure,"see:"Bill#C>31,#supra"note"5"at"cl"58."" Arrival"from"a"DCO"results"in"faster"processing"timelines"and"an"inability"to"access"the"RAD,"but"does"not"lead"to" mandatory"detention"or"affect"the"rights"of"individuals"after"they"have"been"declared"legitimate"refugees"(unlike" the"consequences"of"being"a"designated"foreign"national)."" 80 "Hon."Jason"Kenney,"as"cited"in"Alexandra"Posadzki,""Government"says"high"number"of"immigrants"will"help" economic"recovery""The#Globe#and#Mail#(14"February"2011),"online:"The"Globe"and"Mail" <http://theglobeandmail.com>." 81 "For"a"summary"of"some"of"the"arguments"relating"to"the"constitutionality"of"the"Human#Smugglers#Act""see"e.g.:" Canadian"Council"of"Refugees,""Bill"C'4:"Key"concerns""(21"June"2011),"online:"Canadian"Council"of"Refugees" http://ccrweb.ca/en/c4'key'concerns;"Canadian"Civil"Liberties"Association,""Bill"C'31:"An"Unjustified"Assault"on"the" Rights"of"People"in"Danger""(30"April"2012),"online:"CCLA"<http://ccla.org/wordpress/wp' content/uploads/2012/04/2012'04'30'Submissions'to'Committee'FINAL.pdf>;"Canadian"Association"of"Refugee" Lawyers,""The"Unconstitutionality"of"Bill"C'4,"The"Preventing"Human"Smugglers"from"Abusing"Canada's" Immigration"System"Act""(October"2011),"online:"University"of"Ottawa"Human"Rights"Research"and"Education" these!allegations.!!Rather,!I!focus!exclusively!on!the!bill's!detention!provisions,!and! demonstrate!that!at!least!some!portions!of!Bills!CO49,!CO4,!and!the!CO31!run!directly! contrary!to!recent!and!leading!constitutional!authorities.!!I!therefore!conclude!that!these! provisions!render!the!Human!Smugglers!Act!"manifestly!unconstitutional,"!and!thus!that!a! section!4.1!report!should!have!accompanied!its!introduction!in!the!House!of!Commons!all! three!times!it!was!tabled.! ! It!is!important!to!highlight!from!the!outset!that!this!analysis!focuses!exclusively!on!the! three!primary!versions!of!the!Human!Smugglers!Act!that!were!considered!under!section!4.1! of!the!Department!of!Justice!Act.!!As!a!result,!the!following!paragraphs!account!for!changes! made!before!Bill!CO31!was!introduced,!but!do!not!assess!the!constitutionality!of!the! amendments!that!were!made!after!the!bill!went!to!committee.!While!I!do!not!believe!that! these!amendments!render!the!Human!Smugglers!Act!constitutionallyOcompliant,!it!is! significant!that!this!more!moderate!version!of!the!detention!scheme!was!not!what!was! before!Department!of!Justice!lawyers!prior!to!the!tabling!of!Bills!CO49,!CO4,!or!CO31.! ! It!is!also!noteworthy!that!while!controversial, 82 !detention!of!asylum!seekers!who!have!been! neither!convicted!nor!charged!with!a!criminal!act!occurs!with!some!frequency!in!Canada! and,!indeed,!in!many!other!countries. 83 !Refugee!claimants!(and!other!nonOCanadians!in! Canada)!benefit!from!the!Charter's!guarantees, 84 !but!certain!forms!of!immigration! detention!are!assumed!to!represent!an!acceptable!balance!between!the!protected!liberty! interests!of!the!individual,!the!security!interests!of!the!public,!and!the!sovereignty!of!the! state.!As!a!result,!such!detentions!may!be!Charter!compliant!where!they!are!nonOarbitrary! and!in!conformity!with!the!principles!of!fundamental!justice. 85 !!! ! Centre"<http://www.cdp' hrc.uottawa.ca/projects/refugeeforum/projects/documents/TheUnconstitutionalityofBillC4final.pdf>;"Canadian" Council"for"Refugees,""Bill"C31"-"Diminishing"Refugee"Protection""(April"2012),"online:"CCR" <http://ccrweb.ca/files/ccrbriefc31.pdf>."
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"See"e.g.:"United"Nations"High"Commissioner"for"Refugees,""UNHCR"urges"states"to"avoid"detaining"asylum' seekers""(12"May"2011),"online:"UNHCR"<http://www.unhcr.org>;"Michael"Flynn,""Immigration"Detention"and" Proportionality:"Global"Detention"Project"Working"Paper"No."4""(February"2011),"online:"Global"Detention"Project" <http://www.globaldetentionproject.org/fileadmin/publications/GDP_detention_and_proportionality_workingpap er.pdf>." 83 "For"example,"Australia,"Greece,"Israel,"Japan,"Lebanon,"Morocco,"South"Africa,"the"United"Kingdom,"and"the" United"States"all"have"policies"for"detaining"new"arrivals"under"certain"(non'criminal)"circumstances."For"more" examples"and"details"according"to"country,"see"Global"Detention"Project,""Country"Profiles","online:"Global" Detention"Project"<http://www.globaldetentionproject.org/countries.html>."" 84 "See"Singh#v#Minister#of#Employment#and#Immigration,# [1985] "1"SCR"177,"17"DLR"(4th)"422."""
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"See"Sahin#v#Canada,# [1995] "1"FC"214.""Although"detention"under"the"IRPA#for"non'security"purposes"has"not"been" directly"considered"by"the"Supreme"Court"of"Canada,"the"Court"has"noted"in"obiter"that"the"presence"of"a" "comprehensive"and"expert"statutory"scheme"which"provides"for"review"at"least"as"broad"as"that"available"by"way" of"habeas#corpus""may"preclude"the"need"for"habeas#corpus#in"certain"circumstances:"May#v#Ferndale," [2005] "3" SCR"809"at"para"40."" "The"certificate"is"issued"by"the"minister"and"reviewed"by"a"judge"who"determines"whether"the"issuance"was" reasonable"(IRPA,#supra#note"47"at"ss"70,"80;"Charkaoui#v#Canada#(Minister#of#Citizenship#and#Immigration),"2007" SCC"9"at"para"5," [2007] "1"SCR"350," [Charkaoui] )."Charkaoui#also"dealt"with"the"use"of"confidential"information"in"the" security"certificate"process,"with"the"court"finding"that"processes"preventing"the"detainee"and"his"or"her"counsel" from"accessing"the"information"violated"the"Charter.##"
87
Ibid."
88
"Ibid"at"para"6.""The"security"certificate"regime"applies"to"permanent"residents"and"foreign"nationals.""The"IRPA# defines"the"latter"as:""a"person"who"is"not"a"Canadian"citizen"or"a"permanent"resident,"and"includes"a"stateless" person""(s."2(1))." 89 "Ibid."""
90
"#Ibid"at"paras"88'127."
of!fundamental!justice!and!avoid!cruel!and!unusual!punishment.!!Each!of!these!aspects!is! discussed!in!more!detail!below.!This!is!followed!by!analysis!concluding!that!there!is!a!lack! of!legal!justification!for!any!of!these!prima!facie!violations!of!the!Charter.! 1)!The!constitutional!need!for!a!personalized!detention!trigger.! Despite!finding!that!the!IRPA's!security!certificate!regime!violated!the!Charter,!the!Supreme! Court!of!Canada!rejected!an!argument!that!the!mandatory!nature!of!the!detention!for! foreign!nationals!was!itself!sufficient!to!render!the!entire!process!arbitrary,!finding!instead! that!the!signing!of!the!security!certificate!constituted!a!"triggering!event"!sufficient!to! legitimize!the!detention.!!According!to!the!Court,!"the!signature!of!a!certificate…is! necessarily!related!to!the!dangerousness!of!the!individual,"!and!therefore!provides!a! "rational"!(rather!than!arbitrary)!foundation!for!the!detention. !91 !The!Court!explained!that! it!was!this!personalized!triggering!event!that!distinguished!detention!under!the!security! certificate!regime!from!unconstitutional!detention!under!former!Criminal!Code!provisions! that!applied!to!all!individuals!acquitted!from!criminal!conviction!by!reason!of!insanity. 92 !!In! Charkaoui,!the!Court!emphasized!that!the!latter!kind!of!detention!was!unconstitutionally! arbitrary!because!not!all!of!the!individuals!being!detained!under!the!impugned!provisions! were!dangerous. 93 !Indeed,!a!majority!of!the!Court!in!R!v!Swain!had!already!noted!with! concern!that!the!mandatory!detention!being!considered!in!that!criminal!law!case!was! automatic!in!every!situation!"without!any!rational!standard!for!determining!which! individual!insanity!acquittees!should!be!detained!and!which!should!be!released." 94 !! Significantly,!the!Court!in!Swain!reached!this!conclusion!after!rejecting!government! arguments!that!the!legislation!itself!provided!a!sufficient!trigger!because!the!detention! scheme!applied!by!definition!only!to!individuals!convicted!of!certain!criminal!acts!and! acquitted!due!to!insanity.!!While!acknowledging!that!only!particular!individuals!could!be! detained,!a!majority!of!the!Court!rejected!this!nonOpersonalized!approach,!finding!that!the! legislation!was!"still!arbitrary!in!the!way!that!it!operates!with!respect!to!them![because]! not!all!of!these!individuals!will!be!dangerous." 95 !!It!also!warned!that!the!lack!of!discretion! inherent!in!mandatory!detention!will,!in!many!cases,!"render!arbitrary!the!law's! application." 96 ! ! Bills!CO49,!CO4,!and!CO31!mandate!detention!based!on!a!group!designation!process!that!does! not!take!into!account!the!personalized!circumstances!or!characteristics!of!particular! 91 "Ibid"at"para"89."" 92 "It"is"noteworthy"that"when"the"impugned"Criminal#Code#provisions"were"subsequently"revised,"new"language" was"also"introduced.""This"eliminated"the"troubling"term""insanity""and"introduced"the"lexicon"of""not"criminally" responsible"for"reasons"of"mental"disorder"(NCRMD)."""Since"the"legal"analysis"in"Swain#refers"to"the"former" provisions,"my"discussion"here"adopts"the"associated"terminology.""" 93 "Charkaoui,#supra"note"86#at"para"89,"citing"R#v#Swain,#[1991]"1"SCR"993,"63"CCC"(3d)"481" [Swain] ." 94 "Ibid#at"para"130."" 95 "Ibid#at"para"131."
96 Ibid#at"para"130,"citing"with"approval,"R#v#Lyons,#[1987] "2"SCR"309#at"348."" ! ! detainees.!!If!the!Minister!determines!that!a!group!is!designated, 97 !any!individual!who! arrives!within!that!group!and!does!not!hold!valid!entry!documentation!(as!is!the!case!with! the!majority!of!asylum!seekers)!becomes!a!"designated!foreign!national"!and!is! automatically!detained!for!at!least!12!months.!!Although!it!is!obviously!individual!men,! women,!and!children-each!with!their!own!histories!and!profiles-who!will!actually!be! subjected!to!this!lengthy!period!of!detention,!the!designation!procedure!is!specifically! designed!to!avoid!an!individualized!process!and!instead!attaches!incredible!consequences! to!a!group!label.!!This!is!particularly!notable!in!Bills!CO49!and!4,!where!even!an!individual's! status!as!a!young!child!was!not!deemed!a!relevant!consideration.!!Further,!the!trigger!for! the!group!designation!is!itself!vague!and!potentially!completely!benign:!recall!that!one!of! the!potential!triggers!is!that!the!Minister!simply!believes!that!examinations!of!the!group! cannot!be!conducted!in!a!timely!manner.!!The!result!is!a!scheme!which!mandates!detention! with!no!assessment!of!the!individual's!personal!circumstances; 98 !no!determination!of!how! feasible!it!might!be!to!determine!his!or!her!identity!or!admissibility!in!a!timely!way;!no! investigation!into!his!or!her!potential!involvement!with!human!smugglers,!criminal! organizations,!or!terrorist!groups;!no!inquiry!into!the!likelihood!that!a!hearing!date!will!be! missed;!and!no!evaluation!to!determine!whether!or!not!he!or!she!poses!a!danger!in!any! way.!!In!short,!there!is!no!assessment!to!determine!whether!there!are!any!rational!grounds! whatsoever!to!justify!the!detention.!! ! The!complete!absence!of!a!personalized!detention!trigger!renders!the!scheme!contained!in! the!Human!Smugglers!Act!directly!analogous!to!the!automatic!detention!provisions!found!to! be!unconstitutional!in!Swain.!The!need!for!a!personalized!assessment!prior!to!detention! was!forcefully!and!recently!reiterated!by!a!unanimous!Supreme!Court!in!Charkaoui.!There! is!thus!leading!and!direct!authority!indicating!that,!subject!to!a!potential!justification!under! section!1, 99 !this!aspect!of!the!Human!Smugglers!Act!constitutes!a!violation!of!the!Charter.!!! 2)!The!constitutional!need!for!timely!review!of!detention.! In!Charkaoui,!the!court!rejected!a!detention!scheme!that!prohibited!review!for!120!days,! finding!that!although!some!flexibility!may!be!needed!where!a!terrorist!threat!necessitates! 97 "Recall"that"this"can"be"done"where"the"Minister"is"of"the"opinion"that"examinations"and"investigations"of"persons" in"the"group"cannot"be"conducted"in"a"timely"manner"or"that"there"are"reasonable"grounds"to"suspect"either"that"a" criminal"or"terrorist"organization"has"benefited"from"assisting"the"group,"or"that"the"group"has"been"assisted"by"an" individual"who"has"profited." 98 "A"small"exception"may"be"available"in"rare"cases,"since"the"Minister"is"able"to"order"release"in""exceptional" circumstances."""See"Bill#C>49,"supra#note"1"at"cl"13"(IRPA"58.1);"Human#Smugglers#Act,#supra"note"4"at"cl"14;" Bill#C> 31, "supra#note"5"at"cl"27." 99 "Section"1"of"the"Canadian"Charter"provides"the"government"an"opportunity"to"justify"prima#facie#violations"of" Charter#rights. ""This"aspect"is"discussed"in"more"detail"in""The"inability"to"justify"the"prima"facie"Charter"violations,"" below." immediate!action,!even!that!possibility!could!not!"justify!the!complete!denial!of!a!timely! detention!review." 100 !!The!court!cited!periods!of!24!to!48!hours!as!guidance!as!to!what! might!be!considered!"acceptable!delays"!before!deprivations!of!liberty!need!to!be! reviewed, 101 !noting!that!permanent!residents!held!under!security!certificates!benefit!from! automatic!review!within!48!hours.!Bills!CO49,!CO4,!and!CO31!introduced!a!mandatory! detention!scheme!that!is!nonOreviewable!for!245!days!more!than!the!period!that!was! rejected!in !Charkaoui,!and! "Ibid"at"para"90."" 104 "Note"that"the"Human#Smugglers#Act#permits"(but"does"not"require)"release"if"the"claim"for"refugee"status"is" processed"within"the"365"days"period"of"mandatory"detention.""At"the"time"of"writing,"estimated"average" processing"time"for"a"refugee"claim"in"Canada"is"19"-"20"months.""See:"Bill#C>49,"supra#note"1"at"cl"10" (amending" IRPA"s"56)."See"also"Human#Smugglers#Act, #supra"note"4"at"cl"11; "Bill#C>31, "supra#note"5"at"cl"32." The"Canadian"Bar" Association"maintains"that"release"under"such"a"provision"would"be"unlikely."See"Canadian"Bar"Association,""Bill"C' 49,"Preventing#Human#Smugglers#from#Abusing#Canada's#Immigration#System#Act""(November"2010),"online:" Canadian"Bar"Association"<http://www.cba.org/cba/submissions/pdf/10'78'eng.pdf>"at"5'6."" 105 "These"rights"are"protected"by"ss"12"and"7"of"the"Charter,#respectively." !7!principles!of!fundamental!justice!and!the!s.!12!guarantee!of!freedom! from!cruel!and!unusual!treatment!require!that, !where!a!person!is!detained!or!is! subject! to! onerous! conditions! of! release! for! an! extended! period! under! immigration! law, ! the! detention! or! the! conditions! must! be! accompanied! by! a! meaningful!process!of!ongoing!review!that!takes!into!account!the!context!and! circumstances! of! the! individual! case.! Such! persons! must! have! meaningful! opportunities!to!challenge!their!continued!detention!or "Section"1"of"the"Canadian"Charter"of"Rights"and"Freedoms"states:"" The"Canadian#Charter#of#Rights#and# Freedoms"guarantees"the"rights"and"freedoms"set"out"in"it"subject"only"to"such"reasonable"limits"prescribed"by"law" as"can"be"demonstrably"justified"in"a"free"and"democratic"society.""Charter, #supra#note"3"at"s"1." 108 "This"well'established"framework"was"originally"provided"by"the"Supreme"Court"of"Canada"in"R#v#Oakes,# [1986] "1" SCR"103,"26"DLR"(4th)"200."" to!constitute!a!"minimal!impairment"!of!the!protected!rights,!thus!indicating!that!the! scheme!would!fail!the!section!1!analysis!on!this!basis. 109 ! ! It!must!again!be!noted!that!the!unreviewable!detention!period!introduced!by!Bills!CO49,!CO 4,!and!CO31!is!significantly!longer!than!that!considered!in!Charkaoui,!while!the!competing! security!risks!are!far!less!concrete!or!imminent-if!they!are!present!at!all.!!Further,!it!is! significant!that!detainees!in!a!direct!comparator!group-nonOdesignated!claimantsbenefit!from!review!within!48!hours!of!detention.!Just!as!the!government!was!unable!to! justify!offering!timely!review!for!some!security!certificate!detainees!and!not!others,!there! are!no!considerations!that!justify!detention!of!designated!foreign!nationals!seeking!asylum! for!182!times!longer!than!nonOdesignated!asylum!seekers.! ! Consideration!of!the!section!1!analysis!in!Swain!is!also!instructive!on!this!point.!In!that! case,!six!of!seven!judges!found!that!the!mandatory!detention!of!individuals!found!to!be! insane!at!the!time!they!committed!a!crime!was!unconstitutional!and!could!not!be!saved!by! section!1.!!The!majority!accepted!that!the!impugned!legislation!had!the!pressing!and! substantial!objective!of!protecting!the!public!and!preventing!crime.!!It!also!concluded!that! there!was!a!rational!connection!between!this!objective!and!the!detention!of!all!insanity! acquittees!since!the!impugned!scheme!would!necessarily!have!the!effect!of!ensuring!that! the!individuals!who!posed!a!legitimate!threat!due!to!ongoing!insanity!were!not!released.!! The!s.!1!justification!failed,!however,!at!the!minimum!impairment!stage!of!the!analysis.!! Here,!a!majority!of!the!Court!concluded!that!insanity!acquittees!should!be!detained!"no! longer!than!necessary!to!determine!whether!they!are!currently!dangerous." 110 !!Once!again,! the!Court!considered!Parliament's!use!of!more!limited!detention!periods!in!other! circumstances!as!evidence!that!the!indeterminate!detention!imposed!on!these!detainees! was!not!minimally!impairing!of!their!Charter!rights.!!! ! Applying!this!same!reasoning!to!the!potential!justification!of!the!detention!schemes! introduced!by!Bills!CO49,!CO4,!and!CO31,!it!is!clear!that!even!if!the!Human!Smugglers!Act!is! geared!toward!a!pressing!and!substantial!objective!that!is!rationally!connected!to!the! mandatory!detentions, 111 !detaining!some!asylum!seekers!for!365!days!without!review,!and! 109 "Charkaoui,#supra#note"86"at"para"93:""It"is"clear"that"there"may"be"a"need"for"some"flexibility"regarding"the" period"for"which"a"suspected"terrorist"may"be"detained.""Confronted"with"a"terrorist"threat,"state"officials"may" need"to"act"immediately,"in"the"absence"of"a"fully"documented"case.""It"may"take"some"time"to"verify"and" document"the"threat.""Where"state"officials"act"expeditiously,"the"failure"to"meet"an"arbitrary"target"of"a"fixed" number"of"hours"should"not"mean"the"automatic"release"of"the"person,"who"may"well"be"dangerous.""However,# this#cannot#justify#the#complete#denial#of#a#timely#detention#review."Permanent"residents"who"pose"a"danger"to" national"security"are"also"meant"to"be"removed"expeditiously. There"is"no"data"supporting"the"conclusion"that"mandatory"detention"will"affect"either"the"number"of"asylum" seekers"who"seek"refuge"in"Canada"each"year"or"the"means"through"which"they"arrive."In"addition,"similar"efforts"in" Australia"were"reversed"after"the"government"in"that"country"acknowledged"that""the"evidence"clearly"shows"[the" measures]"did"not"have"any"deterrent"effect."In"fact,"there"was"an"increase"in"the"number"of"women"and"children" making"dangerous"journeys"to"Australia."""Australian"Government,"Department"of"Immigration"and"Citizenship," "Visas,"Immigration,"and"Refugees","online:"Department"of"Immigration"and"Citizenship" <http://www.immi.gov.au/refugee/tpv_thv/abolition/overview.htm>." note!13!-!a!mapping!which!provides!a!persuasive!explanation!of!why!political! considerations!have!failed!to!ensure!that!the!government!will!not!"introduce!a!bill!that! appears!to!be!inconsistent!with!Charter!case!law." 126 ! It!is!far!more!difficult!to!understand!why!introduction!of!the!Human!Smugglers!Act!did!not! yield!a!section!4.1!report.!!Section!4.1!promises!to!alert!Canadians!when!the!government!is! introducing!legislation!that!is!blatantly!in!violation!of!the!Charter,!and!should!be!immune! from!the!political!considerations!that!might!encourage!a!government!to!proceed!even!in! the!face!of!serious!constitutional!concerns.!In!fact,!these!situations!are!precisely!those!in! which!section!4.1!can!and!should!play!the!most!significant!role,!since!a!government's! decision!to!proceed!with!legislation!notwithstanding!obvious!Charter!violations!should!be! the!subject!of!public!scrutiny!and!debate.!!If!even!bills!containing!the!most!blatant! constitutional!deficiencies!are!insufficient!to!trigger!a!report,!the!accountability!mechanism! this!process!aims!to!provide!has!failed.!Proof!of!this!failure!is!unfortunately!evident!in!the! lack!of!a!section!4.1!report!accompanying!Bill!CO49,!CO4,!or!CO31.!!As!the!following!section! explains,!this!failure!to!provide!accountability!does!not!mean!that!the!reporting!mechanism! is!not!being!put!to!use!for!other!purposes.!
III)(THE(SHIFT(FROM(GOVERNMENT(RESPONSIBILITY(TO(POLITICAL(COVER.(
! When!the!Human!Smugglers!Act!was!introduced,!some!commentators!stated!publicly!that!it! was!"inconceivable"!that!the!senior!politicians!advancing!its!introduction!were!unaware!of! its!blatant!constitutional!deficiencies. 127 !They!criticized!the!government!for!manipulating! the!electorate!through!the!deliberate!introduction!of!unlawful!legislation,!alleging!that! doing!so!was!an!"affront!to!the!rule!of!law"!and!an!"insult!to!Canadians." 128 !Indeed,!despite! dozens!of!editorial!and!media!pieces!discussing!the!bill's!lack!of!Charter!compliance,!not!a! 125 "Perhaps"most"famously,"Prime"Minister"Stephen"Harper"has"said"that""Yes,"I"share"many"of"the"concerns"of"my" colleagues"and"allies"about"biased"'judicial"activism'"and"its"extremes."I"agree"that"serious"flaws"exist"in"the"Charter" of"Rights"and"Freedoms,"and"that"there"is"no"meaningful"review"or"accountability"mechanisms"for"Supreme"Court" justices,""as"cited"in"Kirk"Makin,""The"coming"conservative"court:"Harper"to"reshape"judiciary","The#Globe#and#Mail" (13"May"2011)"online:"The"Globe"and"Mail"<http://www.theglobeandmail.com>." 126 "Huscroft,#"Reconciling#Duty",#supra"note"16"at"780."" 127 "Audrey"Macklin"and"Sean"Rehaag,""Playing"politics"with"refugees","Toronto#Star"(3"December"2010)"online:" Toronto"Star"<http://www.thestar.com>." ." 137 !Review!of!the!transcript,!however,!reveals!that!Mr.!Nesbitt!did! not!provide!any!specifics!about!the!relevant!Charter!opinion,!instead!only!vaguely! referencing!the!government's!belief!that!courts!will!consider!both!the!"operational!context"! the!government!faces!in!situations!of!irregular!arrivals!and!the!"important!objectives!the! bill!is!trying!to!achieve."!!He!also!referred!to!the!fact!that!mandatory!detention!only!follows! designation,!and!that!the!latter!is!triggered!in!situations!where!it!is!"truly!needed."!!When! confronted!with!requests!for!more!specific!information!about!the!constitutional!status!of! the!bill,!including!the!applicability!of!Charkaoui,!Mr.!Nesbitt!declined!to!provide!further! comment,!instead!reminding!the!committee!that!since!section!4.1!requires!an!examination! "of!every!government!bill!that's!presented!in!the!House!to!ensure!it's!consistent!with!the! purposes!and!provisions!of!the!charter…this!bill!wouldn't!be!before!committee!today!had! the!Minister!of!Justice![found]…that!the!bill!was!not!consistent."!!He!went!on!to!explain!that! he!was!unable!to!provide!details!of!the!opinion!on!which!this!decision!was!based!because! "advice!the!department!has!provided!is!privileged." 138 !!!
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